STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Rl CHARD A. BADCLATO
Petiti oner,

VS. Case No. 98-5655
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Dl VI SION OF FLORI DA LAND SALES,
CONDOM NI UMS, AND MOBI LE HQOVES,
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on May 3, 1999, in Tallahassee, Florida, before Patricia Hart
Mal ono, the dul y-desi gnated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Cyde M Taylor, Esquire
200 West Col | ege Avenue
Suite 302
Tal | ahassee, Florida 32301

For Respondent: WIliam Qglo
Assi st ant Ceneral Counsel
Departnent of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

STATEMENT OF THE | SSUE

Whet her the Petitioner's application for licensure as a

yacht and ship sal esman shoul d be approved or deni ed.



PRELI M NARY STATEMENT

In a Notice of Intent to Deny License Application (Arended)
dat ed Novenber 20, 1998, the Departnent of Business and
Pr of essi onal Regul ation, Division of Florida Land Sal es,
Condom ni ums, and Mobile Hones ("D vision"), notified R chard
Ant hony Badol ato that it intended to take adm nistrative action
agai nst him specifically, to deny his application for |icensure.
The Division alleged in the notice that M. Badol ato had been
convicted of at least two felony violations of narcotics |aw,
that he had di sclosed only one violation on his application for
licensure; and that the Division has authority to deny the
Iicense of an applicant who does not prove that he or she is of
good noral character, of an applicant who does not certify that
he or she has never been convicted of a felony, and of an
applicant who has falsely sworn on the application to a materi al
st at enent .

M. Badolato tinely requested a formal hearing, and the
Division referred the matter to the Division of Adm nistrative
Hearings for assignnment of an admnistrative |aw judge. Pursuant
to notice, the final hearing was held on May 3, 1999.

At the hearing, M. Badolato testified in his own behal f but
of fered no exhibits into evidence. The Division presented the
testimony of Peter P. Butler, Sr., and Robert Badger, both
Di vi sion enpl oyees. Respondent's Exhibits 1A through 1D, 2A

through 2E, 3, and 4 were offered and received into evidence.



The transcript of the hearing was filed with the D vision of
Adm ni strative Hearings, and the Respondent tinely filed proposed
findings of fact and conclusions of law. The Petitioner filed
proposed findings of fact and concl usions of |aw on June 24,
1999, six days after the deadline for filing proposals.® Both
proposal s have been duly considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are made:

1. The Departnent of Business and Professional Regul ation,
D vision of Florida Land Sal es, Condom ni uns, and Mobil e Hones,
is the state agency responsible for |icensing and regul ating
yacht and ship brokers and sal espersons in Florida. Section
326. 003, Florida Statutes (1997).

2. On July 28, 1998, the Division received an application
for a yacht and ship sal esperson's license from Ri chard Badol at o.

3. Question 13 on the application solicits information of
the applicant's crimnal history as foll ows:

Have you ever been convicted of a crine,
either pled or been found guilty, or entered
a plea of nolo contendere (no contest), even
i f adjudication was w t hhel d?

NOTE: This question applies to any violation
of the laws of any nunicipality, county,
state, or nation, including traffic offenses

(but not parking, speeding, inspection or
traffic signal violations), without regard to



whet her you were placed on probation, had
adj udi cati on wi thhel d, parol ed, or pardoned.
Your answer to this question will be checked
agai nst local and state records. Failure to
answer this question accurately could cause
deni al of |icensure.

4. After Question 15 of the application, the foll ow ng
statenent appears in bold type: "If your answer to question 13,
14, or 15 is Yes, attach your conplete signed statenent of the
charges and facts, together with the dates, nane and | ocation of
the court in which the proceedings were held or are pending."

5. M. Badol ato answered Question 13 in the affirmative,
and he signed the application, thereby certifying that "the
foregoing information is true and correct to the best of ny
know edge and belief."

6. M. Badol ato did not provide the statenent of
particul ars which nust be submtted by those answering
Question 13 in the affirmative. In a letter dated July 28, 1998,
the Division notified M. Badolato that his application was

i nconpl ete and that he shoul d, anong other things, provide a

conplete witten explanation of his crimnal history.

7. In response to this letter, M. Badolato provided a
signed statenent in which he stated: "I was arrested and charged
W th possession of marj. in 1981." M. Badolato al so provided a

t el ephone nunber on the statenent, indicating that he could be
contacted at that nunmber if the D vision had any questions.
8. Pursuant to the provisions of Section 326.004(15), the

Di vision issued a 90-day tenporary license to M. Badol at o,



pendi ng conpletion of the crimnal history analysis that is done
on all applicants by the Florida Departnent of Law Enforcenent.

9. The Division subsequently received a report fromthe
Federal Bureau of Investigation which revealed that M. Badol ato
had three drug-related felony convictions, as well as an arrest
on June 22, 1977, which resulted in a charge of possession of
marijuana with intent to distribute.

a. On August 24, 1981, M. Badolato was convicted in
federal district court in Brunsw ck, Ceorgia, of conspiracy to
smuggl e marijuana; he was sentenced to ten years in prison and
ordered to pay a $30, 000 fi ne.

b. On Cctober 23, 1981, M. Badolato was convicted in
federal district court in Mam, Florida, of conspiracy to
di stribute cocaine; he was sentenced to thirty nonths in prison,
to run consecutively with the ten-year sentence in the CGeorgia
case.

c. On January 31, 1989, M. Badolato was convicted in
federal district court in Maryland of conspiracy to distribute
marij uana; he was sentenced to thirty-six nonths in prison, to
run concurrently with any sentence inposed for a violation of
par ol e.

10. M. Badolato was released fromprison in 1991 and
successfully conpl eted parole in Decenber 1996 with respect to

the 1989 convi cti on.



11. In late 1997, M. Badolato received a letter advising
himthat he mght be eligible for clemency. An attorney acting
on behalf of M. Badolato filed an application for clenmency with
the Florida Parole Comm ssion. Although M. Badol ato has never
seen this application, he assunes that the file devel oped during
review of the application contains conplete information regarding
his crimnal history.?

12. \When the Division received the Federal Bureau of
| nvestigation report, Peter Butler, head of the Division's
general enforcenent section, contacted M. Badol ato by tel ephone,
read to himthe statenent in the application quoted in paragraph
4 above, and asked himif he wanted to anmend his application.
Because he could not renenber the exact dates of his three fel ony
convictions, M. Badol ato responded by referring M. Butler to
the denency Board if M. Butler wanted to obtain further
i nformati on about M. Badolato's crimnal history.

13. M. Badol ato acknow edged in his testinony that he
shoul d have been nore thorough in conpleting his application for
licensure, that he was |azy and stupid for not being nore
forthcomng in the application, and that he did not intend to
m sl ead the Division. He believed that, by answering "Yes" to
Question 13 and admtting that he was arrested and charged with
possession of marijuana in 1981, he had provided enough
information to alert the Division that he had a crimnal history.

He al so assuned that it would be very easy for the Division to



obtain conplete informati on about his background nerely by
runni ng a conputer check and by reviewing the information in his
cl emency application file.

14. From 1991, when he was rel eased fromprison, until
Decenber 1998, M. Badol ato was involved in the restaurant
busi ness in a managerial capacity, and, as part of his duties, he
handl ed | arge suns of noney. No noney in his care was ever found
m ssing, and no adverse enpl oynent actions were taken against him
during this tine. In addition, during the tinme he was on parole,
M. Badol ato periodically submtted to random drug-testing and
never failed a test.

15. The evidence presented by M. Badolato is not
sufficient to establish that he is of good noral character. He
admtted in his answer to Question 13 on the application that he
had been convicted of a felony, yet he included in the statenent
which he filed as part of the application a vague, inconplete,

m sl eadi ng, and inaccurate reference to an arrest and charge of
possession of marijuana in 1981.° Furthernore, M. Badol ato
certified by his signature on the application formthat the
informati on he provided was "true and correct to the best of

[ hi s] knowl edge and belief," when he was certainly fully aware
that he had three separate fel ony convictions.

16. M. Badol ato presented evidence of his good enpl oynent
hi story subsequent to his release fromprison in 1991, his

successful term nation of probation, and his faithful paynents on



t he $30, 000 fine inposed in 1981, all of which tend to show
rehabilitation and good noral character. However, M. Badolato's
failure to include in his application conplete and accurate
information regarding his crimnal history tends to show | ack of
rehabilitation and | ack of good noral character. On bal ance,

M. Badolato's failure to disclose in his application his
conplete crimnal history outweighs the evidence he presented to
show rehabilitation and good noral character.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties pursuant to Sections 120.569 and .57(1), Florida
Statutes (1997).

18. M. Badol ato has the burden of proving by a
preponderance of the evidence that he is entitled to |icensure as

a yacht and ship sal esperson. Departnent of Banking and Fi nance,

Di vision of Securities and |Investor Protection v. Oshorne Stern

and Co., 670 So. 2d 932, 933 (Fla. 1996).

19. Section 326.004(1), Florida Statutes, prohibits anyone
fromacting as a yacht and ship broker or sal esperson wthout a
license. Section 326.004(6), Florida Statutes, provides in
pertinent part that the D vision

may deny a license to any applicant who does
?ggl Furni sh proof satisfactory to the

division that he or she is of good noral
character.



(b) Certify that he or she has never been
convicted of a felony.

20. Rule 61B-60.003, Florida Adm nistrative Code, contains
gui del ines which the Division nust use to eval uate the good noral
character of an applicant and provides in pertinent part:

(3) Review for Good Moral Character.

(a) \When the application has been
determned to be in acceptable form the
division shall evaluate the application and
make appropriate inquiry to determ ne the
applicant's noral character. For the
purposes of this rule, the following factors
bear upon good noral character:

1. The conpletion of a crimnal history
check by the Florida Departnent of Law
Enf orcenent that reveals no convictions of a
fel ony, no convictions of a m sdeneanor
i nvol ving noral turpitude, and no pleas of
nol o contendere, pleas of guilty, or verdicts
of guilty to a felony charge or of any non-
fel oni ous of fense invol ving noral turpitude,
fraud, theft, dishonesty, assault and
battery, or false statenent;

* * %

6. Failure of the applicant to provide
full and conplete disclosure, or to provide
accurate information, on the application for
i censure.

7. The foregoing factors shall be
considered in determ ni ng whet her an
applicant is of good noral character for
pur pose of |icensure under chapter 326,
Florida Statutes, if they comply with the
fol |l ow ng guidel i nes:

a. The disposition of crimnal charges
shal | be considered is [sic] such constitutes
a felony, or if such constitutes a
m sdeneanor invol ving noral turpitude, fraud,
theft, dishonesty, assault and battery, or
fal se statenent.



c. Except as provided in sub-sub-paragraph
7.d. of this rule, no information relating to
crimnal, admnistrative, or civil actions
shal | be considered if nore than 5 years has
el apsed fromthe satisfaction of the terns of
any order, judgnent, restitution agreenent,
or termnation of any adm nistrative or
judicially-inposed confinenment or supervision
of the applicant, whichever is nore recent.

* * %

e. Oher considerations such as
term nation of probation, conpliance with and
satisfaction of any judgnment or restitution
agreenent nmay be considered as evidence of
rehabilitation of the applicant's good noral
character.

21. Based on the findings of fact herein, and upon
consideration of the factors set out above, M. Badol ato has
failed to prove his good noral character by a preponderance of
t he evi dence because the uncontroverted evi dence establishes that
he failed to disclose his conplete crimnal history in his

application for licensure. See Gentile v. Departnent of Business

and Professional Regul ation, Board of Medical Exam ners, 448

So. 2d 1087 (1lst DCA 1984). In addition, M. Badol ato, cannot
certify that he has not been convicted of a felony because five
years have not el apsed since his parole was termnated in
Decenber 1996 and because he has not finished paying the $30, 000
fine ordered in 1981. See Rule 61B-60.003(3)(a)7.c., Florida
Adm ni strative Code. Accordingly, the D vision should exercise
its discretion and deny M. Badolato's application for |icensure
as a yacht and ship sal esperson pursuant to Section 326.004(6)(a)

and (b), Florida Statutes.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED t hat the Departnent of Business and
Pr of essi onal Regul ation, Division of Land Sal es, Condom ni uns,
and Mobile Honmes, enter a final order denying R chard Badol ato's
application for licensure as a yacht and ship sal esperson.

DONE AND ENTERED this 16th day of August, 1999, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 16th day of August, 1999.
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ENDNOTES

! The Departnent filed a Motion to Strike the Petitioner's
proposed order on the grounds that it was not tinely filed. The
Department did not assert in the notion that it would be
prejudiced by the late filing, and, after considering the grounds
for the notion and the record in this case, the undersigned can
di scern no such prejudice. The notion is DENIED, with a rem nder
to M. Badolato's counsel that "notions for extensions of tine
shall be filed prior to the expiration of the deadline sought to
be extended and shall state good cause for the request.” Rule
28-106. 204, Florida Adm nistrative Code.

2/ Although the Departnent presented evidence regarding the

di sposition of M. Badol ato's application for clenency, such

di sposition is not relevant to the issues to be resolved in this
pr oceedi ng.

3 In his trial in Mam federal district court in 1981,
M. Badol ato was acquitted of the charge of possession of cocai ne
wth intent to distribute.
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Clyde M Taylor, Jr., Esquire
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WIlliam Qgl o
Assi st ant General Counsel
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Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

W1l Iliam Wodward, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Philip Now ck, Director
Division of Florida Land Sal es,
Condom ni unms, and Mobil e Hones
Departnent of Business and
Pr of essi onal Regul ati on
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Nor t hwood Centre
1940 North Monroe Street

Tal | ahassee,

Florida 32399-1007
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.

! The Respondent filed a Motion to Strike the Petitioner's
proposed order on the grounds that it was not tinely filed. The
Respondent did establish in the notion that it would be
prejudiced by the late filing, and, after considering the grounds
for the notion and the record in this case, the undersigned can
di scern no such prejudice. The notion is DENIED, with a rem nder
to M. Badolato's counsel that "notions for extensions of tine
shall be filed prior to the expiration of the deadline sought to
be extended and shall state good cause for the request.” Rule
28-106. 204, Florida Adm nistrative Code.

2 Although the Department presented evidence regarding the

di sposition of M. Badol ato's application for clenency, such

di sposition is not relevant to the issues to be resolved in this
case.

5 In his trial in Manm federal district court in 1981,

M. Badol ato was acquitted of the charge of possession of cocai ne
wth intent to distribute.
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